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THE TAXATION OF FARMERS 
By Molyneux L. Gordon, K.C. 


EVERY FARMER has the right to compute 
his income on a cash basis or on an 
accrual basis. If he computes his income 
on an accrual basis, sec. 14(2) of the 
Income Tax Act provides that “inventory 
shall be valued at its cost to the tax- 
payer or its fair market value, whichever 
is the lower, or in such other manner as 
may be permitted by regulations”. The 
language is specific, and a farmer should 
not include any charge for his labour — 
he thereby obtains a substantial advan- 
tage. 


Produce Consumed In Home 


If a lawyer draws his own will, or a 
doctor prescribes for his family, few 
people would suggest that a charge for 
such services should be included as in- 
come. 


Farmers object to the direction con- 
tained in the Farmer’s Guide which re- 
quires them to include as part of their 
income the value of food grown on the 
farm and consumed in the home. This 
direction was based on the provisions of 
sec. 3(1)(e) of the Income War Tax 
Act, which reads in part as follows: 

3. For the purposes of this Act, ‘income’ 
means the annual net profit or gain or 
gratuity . . . including 


(e) personal and living expenses when 
such form part of the profit, gain or re- 
muneration of the taxpayer... 

The expression used’ is “expenses” and 


the proper interpretation of this word is 
“actual disbursements’’.t The direction 
is unauthorized. 


Sixty-two years ago, Chief Baron Palles 
declared: 

No man, in my opinion, can trade with 
himself; he cannot, in my opinion, make, 
in what is its true sense or meaning, tax- 
able profit by dealing with himelf,? 

and 57 years ago that great judge, Lord 
Macnaghten, stated: 
a person is chargeable for income tax ..., 
not on what saves his pocket, but on what 
goes into his pocket.? 
These decisions have been approved and 
followed.* 


The 1947 Guide directs the farmer to 
place a fair market value on products 
produced on the farm and consumed by 
the family.5 The 1948 Guide directs the 
farmer to include as part of his income 
the value of goods taken from stock, or 





1 §troud’s Judicial Dictionary (2nd ed.) at 
p. 669 

2 Dublin Corporation Vv. M’Adam (1887) 
2 T.C. 397 

3 Tennant V. Smith [1892] A.C. 164 


4 Dillon v. Corporation of Haverfordwest 
(1891) 3 T.C. 37; Glasgow Corporation Vv. 
Miller (1886) 2 T.C. 141; Harris v. Irving 
(1900) 4 T.C. 232; Carlisle and Silloth Golf 
Club v. Smith [1913] 3 K.B. 83; National 
Association V. Watkins (1934) 18 T.C. 505 


51947 Farmer’s Income Tax Guide, p. 12 
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saleable products, consumed in the 
home.® 

If the cases which have just been cited 
do not apply to Canadian conditions, 
produce grown on the farm should be 
valued at cost and not at the market 
value, 

The matter was discussed before the 
Banking and Commerce Committee of 
the House of Commons on June 17, 
1948: 

Mr. Fraser: I have brought up in the 

House the case of a grocer who has a 

business and his family take goods from 

the business and use them for their food 
supply . .. The inspector came along and 
said, “Now look, you have put this dowa 
at the wholesale price, you should have 

put it at the retail price” . 

Hon. Mr. Abbott: I am told that it has 

never been cut that thin, and if that were 

done again it would be an excess of zeal 
on the part of the inspector — he should 
not do it.” 

The difference between cost and value 
is important. If the farmer raises a cow, 
grows its food and gives the milk to his 
children, the cost would probably be lim- 
ited to a proportion of the taxes. The 
amount would be so small that it would 
be difficult to calculate. 


Other Receipts 

If a farmer is lucky enough to locate 
oil on his farm, or sells logs, firewood, 
sand, gravel, stone or other similar items, 
most interesting tax problems arise. His 
liability to tax will depend upon what 
he sells and how the price is paid. 

If he sells a definite acreage for cash, 
it is a capital receipt and no tax is pay- 
able. 

Allowances* for exhaustion are per- 


® 1948 Farmer’s Income Tax Guide, p. 3 

7 Report of Banking and Commerce Com- 
mittee 1948, p. 685 

8 Plaxton, Canadian Income Tax Law (2nd 
ed.), p. 118 


[1950] 


mitted in order to ensure that the tax is 
levied on income and not on capital, and 
therefore special consideration is given to 
industries where the capital asset is ex- 
hausted and disposed of [ITA sec. 11 
(1)(b)]. If a farmer sells valuable 
timber on a royalty basis, he is entitled 
to an allowance for exhaustion, but it is 
doubtful whether he is entitled to any al- 
lowance if he sells firewood, because the 
courts would probably hold that the 
words “timber limits” appearing in the 
Act do not include wood lots. 

Different considerations apply to sand 
and gravel pits because the word used 
in sec. 11(1)(b) is the word “mine” 
and a sand or gravel pit is not a mine.’ 

A very peculiar situation results. In 
Britain, prior to 1942, most farmers 
paid tax at a lower rate on profits ob- 
tained from sand and gravel pits because 
they are not mentioned in Sch. A, rule 
2. In Canada, farmers pay a much higher 
tax because sand and gravel pits are not 
mentioned in sec. 11(1)(b) and conse- 
quently no allowances can be claimed for 
exhaustion. 

There is no valid reason why an al- 
lowance for exhaustion should be given 
for mines and timber limits and not per- 
mitted on firewood, sand and gravel. In 
both cases the farm is less valuable after 
the material has been removed, Allow- 
ances for exhaustion of these items might 
be permitted by regulation [ITA sec. 11 
(a) ], and it is most important that such 
a regulation should be passed. 

If a farmer is entitled to any allow- 
ance for exhaustion, he is probably en- 
titled to the whole amount allowed, but 
this would depend upon the terms of 
the agreement for sale. It might be- 
come very important in the case of the 
sale of oil rights. 


In 1926, a Mrs. Spooner, who was a 


® Mosley v. Wimpy (1945) 27 T.C. 324; 
Russell v. Scott [1948] A.C. 422 
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rancher in Alberta, sold 20 acres to Vul- 
can Oils Ltd., partly for cash, partly for 
shares, plus 10% of all oil produced. 
Both the Supreme Court of Canada and 
the Judicial Committee of the Privy 
Council decided that the value of the oil 
received, although called a royalty, was 
actually part of the purchase price, and 
consequently a capital payment and non- 
taxable. Shortly after this decision, the 
Income War Tax Act was amended, and 
sec. 6(j) of the Income Tax Act now 
reads as follows: 

6. Without restricting the generality of s. 

3, there shall be included in computing the 

income of a taxpayer for a taxation year 

(j) Amounts received by the taxpayer 
in the year that were dependent 
upon use of or production from 
property whether or not they were 
instalments of the sale price of the 
property, but instalments of the sale 
price of agricultural land shall not 
be included by virtue of this para- 
graph. 
This section should be clarified because 
the words italicized are misleading and 
ambiguous. The courts would probably 
hold that an oil pool five or six thousand 
feet below the surface could not be de- 
scribed as agricultural land, since this 
term applies only to the surface. 

It might well happen that a property 
might be sold for a fixed price, payable 
by instalments, and the courts hold that 
the amount received by the vendor was 
dependent upon the use of or production 
from the property, and consequently the 
whole amount was taxable. 


Let us suppose that a farmer buys a 
threshing machine from his neighbour on 
the instalment plan. It might be proved 
that, after making the down payment, 
the purchaser had no further assets; con- 
sequently it could be demonstrated that 
the instalments could only be paid from 
profits made in operating the machine, 


10 Spooner V. MNR [1931] S.C.R. 399; 
[1933] A.C. 684 
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and therefore the purchase price received 
by the vendor would be taxable as in- 
come under the provisions of this clause. 


Depreciation 

If capital assets are employed in pro- 
ducing income, they usually depreciate 
and become valueless as the years roll by. 

In Britain, and in most of the Domin- 
ions, a taxpayer is permitted to deduct 
from his earnings an amount sufficient 
to make good the loss due to depreciation. 
The plan adopted in Britain has been 
criticized, not only by the public but by 
the judiciary, and this plan has been 
adopted in Canada. 

The problem of depreciation will be 
simplified if an examination is made of 
the history of the British legislation. Be- 
fore 1941, with some exceptions, farmers 
in Britain were taxed on the rental 
value of their farms under Sch, B, and 
not under Sch. D. Consequently, no at- 
tempt was made to solve any special prob- 
lems affecting farmers in regard to de- 
preciation, since none was allowed. In 
1941 and 1942, farmers were removed 
from Sch. B and transferred to Sch. D.?? 
No deduction from income on account 
of depreciation was allowed to persons 
taxed under Sch. D until 1878. In those 
early days most people seemed to think 
that articles made of iron did not wear 
out and what was good enough for a 
man’s grandfather was good enough for 
his grandson. In 1878 an amendment 
was made to Sch. D, which reads as fol- 
lows: 

The Commissioners shall . . . allow such 
deduction as they think just and reason- 
able as representing the diminished value 


11 King V. Kensington, Income Tax Com’r 
(1915) 6 T.C. 621; Great Western v. Bater 
(1922) 8 T.C. 255; Ormond Investment Co. 
v. Betts (1928) 13 T.C. 423; Sutcliffe v. 
Com’rs (1928) 14 T.C. 187; Dalgety & Co. 
v. Com’rs (1930) 15 T.C. 239 

124 & 5 Geo. VI (U.K.), c. 30, s. 10, and 
5 & 6 Geo. VI (U.K.), c. 21, s. 28 
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by reason of wear and tear during the 

year of any machinery or plant used for the 

purposes of the concern.13 
These words should be carefully an- 
alysed, particularly the governing words 
“by reason of wear and tear” and the 
limiting words ‘machinery or plant”. 
The British Courts have held that: 

(1) no allowance should be granted 

to a new plant which did not need 

repairs;'# 

(2) depreciation on idle machinery 

was non-deductible;?® 

(3) obsolescence was not due to wear 

or tear;** 

(4) dredging to maintain a harbour 

was not caused by wear and tear;17 

(5) a stallion worth $40,000 and a 

lawyer’s library could not be described 

as machinery or plant.1* 

In Canada, following the British cases, 
depreciation is not allowed on anything, 
which has an element of growth, such as 
animals or trees. The reason given is 
that if a farmer operates a dairy farm, 
the herd will probably reproduce itself 
by natural growth. 


A farmer may deduct as an expense the 
cost of individual animals, but if he pur- 
chases a valuable herd he is not allowed 
to charge depreciation. The milkman in 
the city who processes the milk can de- 
duct depreciation on the cost of necessary 
machinery. It seems strange that the 
farmer who produces the milk is not al- 
lowed the same privilege. 


1341 Vict. (U.K.), c. 15, s. 12 

14 Caledonian Rly. Co. V. Banks (1880) 1 
T.C. 487 

15 Kishen & Sons v. Com’rs (1928) 3 
L.T.C. 73 (India) 

16 Burnley Steamship Co. V. Aikin (1894) 
3 T.C. 275; obsolescence was allowed in 1918 
by 8 & 9 Geo. V (U.K.), c. 15, s. 24(3) 


17 Dunbarton Harbour Board Vv. Cox 
(1919) S.C. 162 
18 Derby v. Aylmer [1915] 3 K.B. 374; 


Daphne v. Shaw (1926) 11 T.C. 256 
19 1947 Farmer’s Income Tax Guide, p. 13 
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Fruit trees purchased with the farm 
cannot be depreciated, although the cost 
of replacements may be deducted. An 
apple orchard has considerable value, and 
in the course of time becomes over-ripe 
and ceases to bear. 

Depreciation may be claimed on pip- 
ing, pumps and above-surface installa- 
tions, but no depreciation can be taken 
on underground improvements such as 
tile drainage and wells.° Landlords are 
permitted to depreciate their heating 
equipment, which is usually below 
ground — why is the farmer treated dif- 
ferently ? 

Under sec. 11(1)(a) of the Income 
Tax Act depreciation may be deducted if 
allowed by regulation. In drafting these 
regulations, it is most important that con- 
sideration be given to the special prob- 
lems of the farmer. 


Farm Help 


The most important person on the 
farm, and the one who does the most 
work, is the farmer's wife, because she 
usually looks after the house, attends to 
the children, cooks for the hired help and 
does a lot of chores. A farmer may not 
deduct wages paid to his wife [ITA 
sec. 21(2)]. 

A farmer’s wife may file a separate 
return if she: 

(1) operates a farm in partnership 

with anyone other than her husband; 

(2) owns or rents an adjoining farm; 

(3) has a separate income derived 

from investments; 

(4) steps across the road and works 

for a neighbour. 

One would almost think the authorities 
have forgotten that the Married Women's 
Property Act was passed nearly 70 years 
ago, or have so little knowledge of pet- 
sonal relationships that they failed to 
realize that marriage is a partnership, and 


20 Ibid 


; 
| 





“=. 8) wee ar 


fo: 


Ter 
ing f 





arm 
cost 


and 
ripe 


pIp- 
lla- 
ken 
| as 

are 
ting 
low 


dif- 


ome 
d if 
hese 
con- 


rob- 


nost 
she 
s to 
and 
not 


ITA 


rate 


ship 
ind; 
rm; 
ived 


orks 


ities 
en’s 
ears 


per- 
| to 


and 








0 


a 


[1950] 


most women prefer to help their hus- 
bands rather than work for strangers. 


On the other hand, a farmer may claim 
as a deduction payments for work per- 
formed by his children, and still claim 
the same children as dependents if the 
wages do not exceed $500 per annum.” 
Payments must be made in cash, but it is 
open to argument that if wages are paid 
later, they may be deducted in a subse- 
quent year [ITA sec. 12(3)]. 

This is a most important provision, 
and probably exempts from tax most 
farmers who operate not more than 100 
acres and are blessed with a large fam- 
ily. 

Farmers are compelled to deduct tax 
from the wages of their hired help,” 
and complaint is made that many farm- 
ers do not make this deduction, and that 
those that do cannot keep the help they 
have. 


According to the Bureau of Statistics, 
the average wage paid to farm labourers 
in 1949 is $83.73 a month, plus board 
and lodging. It is not likely that many 
married labourers are taxable under the 
increased exemption of $2,000. Few 
single men who can now claim an exemp- 
tion of $1,000 would be taxable if it 
were not for the fact that they have to 
add to their wages the value of their 
board and lodging [ITA sec. 5(a)]. In 
the absence of special provisions in the 
Income Tax Act it has been held that 
the value of board and lodging should 
not be added to the wages paid in cash, 
for the purpose of fixing taxable in- 
come.** A simple test is laid down by 
Rowlatt J.: 

There are certain settled rules applic- 
able to cases of this kind. If the holder 





*1]T Regs. s. 1000(1) 

22 National Farm Radio Forum, November 
4, 1946, p. 10 

23 Robinson Vv. Cory [1934] 1 K.B. 240; 


Tennant v. Smith [1892] A.C. 150; Buck- 
ingham Vv. Fed. Com’r (1934) 3 A.T.D. 37 
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of an office receives a salary in money, and 
in addition to that salary, receives some 
advantage such as residence, or residence 
with board and washing, of which he is 
obliged to avail himself, and which he 
cannot, in any case, transfer to another for 
profit to himself, the amount of his in- 
come for purposes of taxation is limited 
to what he receives in cash.?4 

Sec. 5(a) of the Income Tax Act reads 

in part as follows: 

5. Income for a taxation year from an 
office or employment is the salary, wages 
and other remuneration .. . plus 

(a) the value of board, lodging and 

other benefits .. . 

This is a most unjust provision, directed 
against our poorest citizens, and the 
whole subsection should be repealed. In! 
any event an exception should be made 
in favour of farmers. The amount col- 
lected from farm labourers is small, andi 
the irritation to the farmer is great. 


Dispersal Sales 


Many farmers who are getting old and 
have a dispersal sale have been seriously 
affected by the claim that the amount re- 
ceived is not capital, but must be included 
as income. The Income Tax Depart- 
ment has attempted to reduce the hard- 
ship by permitting the farmer to estab- 
lish a basic herd or to spread the amount 
received over a period of five years. 


A farmer is taxed on the profits made 
in his business [ITA secs. 3 and 4] and 
this legislation is very similar to the law 
in force in Britain.2> It is well estab- 
lished in Britain and other parts of the 
Empire that the profits of a trade do not 
include any profit made on a liquida- 
tion sale because such a sale is made for 
the purpose of putting an end to the 
business, not for the purpose of making 


profits by carrying on the business.?° The 


24 Cordy Vv. Gordon [1925] 2 K.B. 282 
238 & 9 Geo. V (UK.) 1918, c. 40, 
Sch. d, s. 2, case 1 
26 Marshall’s Executors Vv. Joly (1936) 20 
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leading case is Dougherty v. Att’ y-Gen.”" 
This principle has been affirmed in Can- 
ada in the case of payments made on the 
termination of employment.?* 


A different situation may arise in the 
case of an executor’s disposal sale. It is 
the executor’s duty to realize the assets 
of the estate and, apart from specific pro- 
visions in the statute, the amount received 
is non-taxable.*® A special provision has 
been placed in ITA sec. 59(2), which 
reads as follows: 

Where a taxpayer who has died had at 
the time of his death rights or things 
(other than an amount included in com- 
puting his income by virtue of subsec. 
(1)), the amount whereof, when realized 
or disposed of would have been included 
in computing his income, the value there- 
of at the time of death shall be included 
in computing the taxpayer’s income for the 
taxation year in which he died, unless his 
legal representative has, before the tax 
for the year of death has been assessed, 
elected that one of the following rules be 
applicable thereto; 

This section is most ambiguous and dif- 
ficult to construe, particularly the words 
which have been italicized. It is only 
too easy to dispose of a capital asset in 
such a way as to render the proceeds tax- 
able as income. The problem to be 
solved is whether this section covers cap- 
ital items that might be sold as income 
or only those items that are usually sold 
as income. As an example, farmers fre- 
quently transfer their farms to a son in 


T.C. 256; Com’rs of Income Tax v. Shaw 
Wallace & Co. (1932) 59 I.A. 206; Van 
Den Berghs v. Clark [1935] A.C. 431; 
C.LR. v. Nelson (1939) 22 T.C. 716 

27 [1927] A.C. 327 

28 Fullerton v. MNR [1939] Ex. CR. 
13; Salter vV MNR [1946] Ex. CR. 634 

29 McLeod v. Minister of Customs and Ex- 
cise [1926] S.C.R. 457; Cohan’s Executors 
v. Com’rs (1924) 12 T.C. 602; Bennett v. 
Oaston (1930) 15 T.C. 374; Trustees of 
Field Marshal Earl Haig v. Com’rs (1939) 
S.C. 676 
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exchange for an annual allowance. If 
this method is adopted, the allowance 
would be taxable as income and there- 
fore, following the argument to its logi- 
cal conclusion, the section might cover 
the sale of all farms. 

The widow of a prosperous farmer 
must pay: 

(1) Succession duties. 
(2) Most elderly widows are without 
dependents and, consequently, are 
taxed as single persons. 
(3) Tax is chargeable on total income, 
notwithstanding that the estate may be 
divided amongst several beneficiaries. 
(4) If her husband failed to establish 
a basic herd, the widow would have to 
pay on the value of the same, although 
her husband was under no such liabil- 
ity, and if the animals were destroyed 
by fire, income tax would still have 
to be paid. 

(5) If a farmer’s widow sells the farm 

and invests the money, she must pay 

a surtax of 4% on all interest received 

in excess of $2,400 per annum. 

The amount collected by the Govern- 
ment is not large in comparison with the 
total collections, but the burden on the 
widow's mite may be heavy. We are 
taught by the Scriptures to visit the 
widows and children who are in afflic- 
tion, but this command was not directed 
to the tax collectors. For many years, 
the provisions of our law have been par- 
ticularly hard on widows, and add to the 
burden of those who have so much to 
bear. 

Farming is one of our most important 
industries, and the taxation of farmers 
has much to do with the cost of living. 

The present method of taxing farmers 
is unsatisfactory, the returns have been 
disappointing, and the taxes cause much 
irritation. 

One of the most important duties of 
the legal and accounting professions is 
to protect the public against exactions. 
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Lawyers and accountants who act for 
individual farmers should study the 
law so as to advise their clients on 
their rights and liabilities. Those who 
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act for the great farming associations 
should insist that the Act be clarified and 
regulations be drafted which eliminate 
discrimination and protect farmers. 


The above article by Mr. Gordon was first published in The Canadian Bar Review, 
October 1949, and is reprinted by kind permission. 


RECENT TAX CASES 


T. E. McCool Ltd. v. Minister of National Revenue 


(Supreme Court of Canada, Kerwin, Rand, Kellock, Estey, and Locke J]., 
December 5, 1949) 


Income Tax — Depletion allowance — Timber Limits — Discretion of Minister 
— Whether properly exercised — Pleadings — Issues Raised — IWTA 5(1)(a) 


Income Tax — Note given in payment of assets — Interest upon — Whether 
interest on “borrowed capital” — IWTA s. 5(1)(b) 


Mr. McCool, a lumberman, purchased 
certain timber limits for $35,000 in 
1940, and in the balance sheet of his 
business for that year showed the limits 
at a value of that amount. Subsequently 
he transferred the limits and certain other 
assets to a company formed by him, the 
consideration therefor being (1) the is- 
sue to him (and to members of his fam- 
ily designated by him) the whole of the 
issued share capital of the company, viz., 
600 fully paid shares of the par value of 
$100 each, (2) the giving to him of a 
demand note for $123,000, with interest 
thereon at 5% per annum, and (3) the 
assumption by the company of certain 
of McCool’s business liabilities. No 
part of the consideration was specifically 
allotted to the timber limits. On the 
company’s initial balance sheets the tim- 
ber limits were shown at a value of 
$150,000, and for the 1942 taxation year 
the company claimed depletion allow- 
ance of some $51,000, having fixed the 
cost to it of the limits at $150,000 and 


estimated the timber thereon at 20 mil- 
lion feet. 

Upon these facts the Minister fix- 
ed the depletion allowance at some 
$10,000, the assessment notice stating 
(without giving any reasons) that it had 
been ruled that the timber limits ‘‘will 
be valued . . . at the cost price to Mr. 
McCool of $35,000”. In its notice of 
appeal the company contended that it 
had purchased the limits at a valuation 
of $150,000, which it alleged was less 
than the actual market value. The Min- 
ister affirmed the assessment ‘‘on the 
ground that a just and fair allowance 
has been made under IWTA s. 5(1) 
(a)”. In its notice of dissatisfaction the 
company contended that the Minister had 
not properly exercised his discretion, and 
in its statement of claim alleged that it 
had purchased the limits at a cost of 
$150,000, and pleaded that the Minister 
had improperly exercised his discretion. 
The value of the limits was not an issue 
raised in the pleadings. 
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Evidence was given by McCool and his 
auditor at the hearing that the value of 
the limits at the time of the purchase 
was $150,000, and it also appeared that 
there were 25 million feet of timber 
on the limits. A senior official of the 
Tax Department, examined for discovery, 
testified that in his opinion “the De- 
partment” fixed $35,000 as the value 
of the limits on the ground that such 
was the actual cost to the company, 
and that he thought the Minister was 
influenced by the fact that the vendor 
of the limits was also in control of the 
purchasing company. 

In the Exchequer Court judgment was 
given that the Minister erred in fixing 
depletion allowance on the basis of the 
cost of the limits to a predecessor in title, 
and it was ordered that the assessment 
be referred back to the Minister to adjust 
depletion allowance on the basis of a 
cost to the company of $150,000. The 
Minister appealed to the Supreme Court 
of Canada. 

The company also claimed as a de- 
duction the interest paid Mr. McCool 
during the year on the promissory note 
for $123,000 given as part of the con- 
sideration for the assets transferred by 
McCool to the company. The Minister 
disallowed the claim and his decision was 
affirmed by the Exchequer Court of Can- 


ada. The company appealed. 


Held, per cur., (1) the Minister's appeal 
should be allowed, and (Locke J. dis- 
senting) the matter referred back to the 
Minister, per Kerwin and Rand JjJ., to 
take such action in relation to depletion 
allowance as the facts disclosed (or that 
may be disclosed) may call for, per Kel- 
lock J., to fix an allowance, on the basis, 
however, that it has already been deter- 
mined that an allowance should be made; 
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per Estey J., to fix a just and fair al- 
lowance. 

Per Kerwin and Rand JJ.: Although the 
Minister exercised his discretion in 
fixing an allowance by reference to the 
value of the limits and not by reference 
to their cost, in view of the facts that 
the question of cost was raised by the 
pleadings, that the evidence satisfied the 
trial Judge that the value of the limits 
was $150,000, and that there were 25 
million feet of timber on the limits and 
not 20 million, there were facts disclosed 
which through the company’s failure 
were not before the Minister and which 
he was entitled to consider. 

Per Kellock J.: Neither in the Minister's 
formal decision nor in his statement of 
defence does it appear that he decided 
to allow depreciation on the basis of 
value as shown by the price fixed in the 
last free transaction respecting the limits, 
and it has therefore not been shown in 
this Court that his decision was arrived 
at in accordance with proper principles. 
It cannot be presumed without evidence, 
as the Minister appears to have done, 
that the price paid by the company to 
its promoter for assets is in excess of 
their actual value. 

Per Estey J.: The evidence established 
that the Minister fixed the allowance on 
the basis of the company’s investment 
in the limits, which he determined to be 
$35,000 without any knowledge of its 
value and despite independent evidence 
that this was not its real value and the 
absence of evidence of fraud or wrong- 
doing by the company. In fixing the 
value at $35,000 the Minister acted upon 
insufficient facts and therefore did not 
exercise a judicial discretion. 

Per Locke J. (dissenting in part): In 
exercising his discretion the Minister in- 
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tended to provide for depletion allow- 
ance on the basis of the limits’ value and 
not upon their cost to the company, and 
on the material before him he was en- 
titled to fix that value at $35,000. Ad- 
ditional evidence subsequently tendered 
at the hearing that the limits’ value was 
$150,000 was inadmissible as not having 
been before the Minister at the time of 
exercising his discretion and as touching 
a question, viz., value, which was not 
raised in the pleadings: the issues to be 
determined are those raised in the plead- 
ings. The testimony of the Department- 
al official was pure speculation as to what 
was in the mind of the Minister when 
exercising his discretion and was inad- 
missible. The Minister, having decided 
to grant an allowance, was entitled to 
base it on the limits’ value and not on 
their cost to the company, and there was 
evidence upon which he might properly 
fix the value at $35,000, and there was 
no evidence that he was influenced by 
irrelevant considerations or otherwise 
acted in an arbitrary or illegal manner. 
The appeal should therefore be allowed 
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and the judgment below set aside. 

[Wrights’ Can. Ropes Ltd. v. MNR 
[1947] A.C. 109; Johnston v. MNR 
[1948] S.C.R. 486; Fraser v. MNR 
[1949] A.C. 24; Pioneer Laundry & Dry 
Cleaners Ltd. v. MNR [1939] S.C.R. 1, 
affd. (P.C.) [1940] A.C. 127, dis- 
cussed. ] 
(2) The company’s claim to deduct the 
interest paid on the promissory note must 
be rejected. The interest paid was not in- 
terest on “borrowed capital used in the 
business to earn the income’ within the 
meaning of IWTA s. 5(1)(b): IRC. 
v. Rowntree [1948] 1 A.E.R. 482; 
ILR.C. v. Port of London Authority 
[1923] A.C. 507, followed. There was 
not any relationship of borrower and 
creditor between the company and Mc- 
Cool in respect of the note, and it was 
irrelevant that the company might have 
borrowed the same amount from a third 
party and paid McCool: whether or not 
interest paid in those circumstances 
would be deductible under s. 5(1)(b) it 
was not necessary to consider. 

Judgment accordingly 


Chernenkoff v. Minister of National Revenue 
(Exchequer Court of Canada, Cameron ]., November 15, 1949) 


Income Tax — Assessment by Minister — Computation of income from in- 
crease in net worth — Appeal — Inaccuracies — Onus of proof — Nature of— 
IWTA s. 47 


Appellant, a widow, who operated a 
farm, filed no tax returns for the years 
1942 to 1945 until demand was made, 
and as the returns then filed were unsatis- 
factory to the Minister two tax inspectors 
interviewed appellant and on the basis of 
information supplied by her (which was 
inaccurate and incomplete) calculated the 
increase in her taxable net worth during 
the period in question and apportioned 
the total over the years 1942 to 1945, 
and appellant was assessed to tax on 





such amounts pursuant to IWTA s. 47. 
She appealed, contending that the assess- 
ments were invalid and should be set 
aside, but at the hearing her counsel 
made no attempt to establish that appel- 
lant did not have the taxable income 
for which she had been assessed for the 
years in question but merely attacked the 
accuracy of various items included in the 
computation of the increase in appellant’s 
net worth during the period in question. 
Held, dismissing the appeals, it was not 
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necessary to pass upon the accuracy of 
the computation upon which the assess- 
ments were founded. The onus was up- 
on appellant to establish affirmatively 
that her taxable income was not that for 
which she was assessed. This she could 
do by establishing what her income ac- 
tually was, or, alternatively, if records 
were not available, by establishing that 
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even on a proper and complete net worth 
basis the assessments were wrong. She 
had failed to do either. Inasmuch as the 
net worth computation was made upon 
information supplied by her, which was 
inaccurate and incomplete, it was not en- 
ough for her merely to establish certain 
inaccuracies in the amounts on which the 
computation was based. 

Appeals dismissed 


Cooper v. Minister of National Revenue 
(Exchequer Court of Canada, Cameron J., January 7, 1959) 


Income Tax — Income from an estate — Income paid to life tenant without 
deduction for depreciation of assets — Whether life tenant chargeable on whole 
sum — IWTA s. 11(1) 


Appellant was the life beneficiary of 
her husband’s estate under his will, with 
remainder to her three daughters. The 
trustees of the will were given wide 
powers as to investing, retaining invest- 
ments, and re-investing, and they man- 
aged the estate, which consisted of var- 
ious assets and businesses. In 1938 the 
gross income of the estate was some 
$18,600, of which the trustees paid ap- 
pellant some $14,850, "expended some 
$2400 on replacement of machinery and 
equipment, and retained some $1400 
which sum was paid appellant in the fol- 
lowing year. The tax return for 1938 
filed by the trustees, however, showed net 
income of $7,100 from the estate pay- 
able to appellant after deducting some 
$11,500 for depreciation, and the appel- 
lant’s own tax return for the year like- 
wise stated her income from the estate 
for the year at $7,100. The Minister, 
however, assessed appellant to $18,600, 
being the gross income of the estate for 
the year. She appealed. 


Held, the assessment should be referred 
back to the Minister and amended by 


charging appellant with income of $14,- 
850 from the estate for the year, being 
the amount she actually received there- 
from in 1938. She should not be charg- 
ed with the sum of $2400 expended by 
the trustees on replacement of machinery 
and equipment nor with the sum of 
$1400 paid her in the following year, 
which was not accruing to her nor re- 
ceived by her in 1938; until paid over 
to her the trustees were entitled to treat 
the sum of $1400 as part of a deprecia- 
tion reserve and she could not have suc- 
cessfully made claim thereto. 

As a life beneficiary appellant was 
only entitled to receive the income of 
the estate and not the corpus. Apart 
from the provisions of the IWTA tre- 
lating to depreciation the whole of the 
gross income of the estate ($18,600) 
would have been chargeable to her under 
IWTA s. 11(1) as income accruing to 
her credit, and while the trustees could 
have deducted from the gross income de- 
preciation in the amount asserted by 
them, in which case no difficulty would 
have arisen, they did not do so, and the 
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additional amount so paid to appellant 
was paid out of income of the estate, 
was applied by the trustees in the direc- 
tion that income should be applied, viz., 
to the life beneficiary, and was received 
by her as such and applied by her tc 
her own use and enjoyment; it was 
accordingly taxable income in her hands. 
[Davidson v. The King [1945] Ex. CR. 
160, followed. ] 


As to the further contention of appel- 
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lant that the amount paid her in excess 
of the net income of the estate was paid 


out of depreciation, i.e., capital, and was 
therefore not income in her hands, the 
moneys were paid to appellant as income 
and it is immaterial that the source from 
which they came was, not in her hands 
but in the hands of someone else, capital. 
[Brodie v. C.I.R. 17 T.C. 43, Williams 
v. Ough [1936] A.C. 384, applied.] 
Judgment accordingly 


Eagle Lake Sawmills Ltd. v. Minister of National Revenue 
(Exchequer Court of Canada, Cameron ]., November 26, 1949) 
Excess Profits Tax Act — Standard profits — Ascertainment of by referees — 


Reduction in capital employed — Adjustment of standard 


rofits — Power of 


Minister — EPTA 1940 ss. 4(1), 5(3) and (5) 


In 1941 appellant company’s applica- 
tion for the ascertainment of its standard 
profits was referred by the Minister to 
the Board of Referees, which by decision 
rendered in December 1944 pursuant to 
EPTA 1940 s. 5(3) ascertained the com- 
pany’s standard profits at $90,000 as at 
November 1, 1938, and such decision 
was approved by the Minister pursuant 
tos. 5(5). In February 1944 the com- 
pany reduced its capital employed and 
its capital stock by the same amount. 
In assessing the company to excess profits 
tax for 1944 and 1945 the Minister, pur- 
porting to act under EPTA 1940 s. 4(1) 
(b) (i), adjusted the company’s standard 
profits downwards consequent upon the 
aforesaid reduction in capital, and the tax 
payable by the company was computed 
accordingly. The company appealed. 
Held, the company’s appeals must be 
dismissed. 

(1) The Minister had power under s. 
4(1) to adjust the standard profits as- 
certained by the Board of Referees under 


s. 5(3) notwithstanding that the Board’s 
decision thereunder is ‘‘final and conclus- 
ive’’ on being approved by the Minister 
under s. 5(5). 

(2) There was no proof (the onus 
whereof lay on appellant) to support 
appellant’s contention that the Minister, 
when he first referred the matter to the 
Board of Referees in 1941, must have 
been satisfied that capital was not an 
important factor in earning the com- 
pany’s profits (s. 5(3)(a)), and that ac- 
cordingly it would be unfair for the 
Minister to adjust the company’s standard 
profits downwards because the capital 
employed had since been reduced. The 
Minister might equally have been satis- 
fied, before referring the matter to the 
Referees, that the alternative circum- 
stance specified in s. 5(3)(b) obtained, 
viz., that the company’s capital had been 
abnormally impaired or due to other ex- 
traordinary circumstances was abnormal- 


ly low. 


(3) There was no evidence to estab- 
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lish that the Board in making its decision 
in December 1944 must have taken into 
account the reduction in capital which 
took place in February 1944. The Board’s 


[1950] 


decision expressly stated that the com- 
pany’s standard profits were ascertained 
as at November 1, 1938. 

Appeals dismissed 


Murray v. Minister of National Revenue 
(Exchequer Court of Canada, Cameron J., January 15, 1950) 


Income Tax — Commission salesman — Expenses Incurred — Proof of — 
Absence of vouchers — Onus of Proof — IWTA s. 6(1)(a), 47 


Murray, a securities salesman employ- 
ed on commission, claimed deductions 
totalling $2,772.81 from his 1945 in- 
come for.moneys expended on railway 
fares, telephones, telegrams, hotels and 
meals, automobile and taxis. In the ab- 
sence of any supporting vouchers and 
on the strength of information obtained 
from his employer that Murray had spent 
only 14 weeks of his time outside of 
his home territory the Minister reduced 
the amount claimed to $1,500 pursuant 
to IWTA s. 47, which empowered him 
to assess notwithstanding the return 
filed by the taxpayer. On appeal by 
Murray the Minister gave as his reason 
that the deductions claimed had not been 
shown to have been wholly, exclusively 
and necessarily laid out or expended for 
the purpose of earning the income with- 


in the meaning of IWTA s. 6(1) (a). 
At the hearing the only evidence as to 
the actual amounts expended consisted 
of estimates by Murray based on recol- 
lection only, and there was contradictory 
evidence as to the time Murray had spent 
away from home during the year, and 
the judge found the evidence supplied 
on behalf of the Minister more accept- 
able. 
Held, dismissing the appeal, the appel- 
lant had failed to satisfy the onus resting 
on him to demolish the basic fact 
on which the taxation rested, namely, 
that the deductible expenses incurred in 
connexion with his business operations 
did not exceed $1,500. [Dezura Vv. 
MNR [1947] C.T.C. 375; Johnston Vv. 
MNR [1948] S.C.R. 486, applied] 
Appeal dismissed 


McLaughlin v. Minister of National Revenue’ 
(Income Tax Appeal Board, Hon. R. T. Graham, Chairman, F. Monet Esq., K.C. 
and W. S. Fisher Esq., K.C., December 21, 1949) 


Income Tax — Motor vehicle used in funeral business — Loss on sale — Pro- 
hibited from deduction — Isolated transaction — Departmental practice — IWTA 


s. 6(1) (b) 


Appellant, an undertaker, purchased a 
hearse in 1946 for $1200 and as it 
proved unsuitable for the needs of the 
business sold it in the same year for 


1 Reported in full [1949] T.A.B.C. 274 


$900. He was not in the business of 
buying and selling hearses. In his tax 
return for the year he claimed this loss 
of $300 as a deduction from his business 


income for the year. The Minister dis- 
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allowed the deduction on the ground 
that it was a capital loss. 

Held, dismissing the appeal, the loss was 
prohibited from deduction by IWTA s. 
6(1)(b) as being a loss of capital. 

Per Mr. Graham: The appellant . . 
suggested that departmental practice gov- 
erned the case and that this practice per- 
mitted the deduction of such a loss or, if 
the sale under such circumstances resulted 
in a profit, then the profit must be shown 
as part of the income of the taxpayer. 
The Board has no evidence before it... 
whether this is or is not departmental 
practice. In any event, departmental 
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practice could not govern the disposition 
of this appeal. The provisions of the 
Act passed by Parliament must govern 
in all appeals that come before the Board 
and . . . the Act is quite specific with 
regard to the law applicable to such a 
case. 

Per Mr. Monet (Mr. Fisher concurring) : 
The purchase of a hearse which was re- 
sold at loss by the appellant is an iso- 
lated transaction and is not part of the 
usual activities of the appellant. The 
hearse . . . was to be used by him in his 
business, and to him this was undoubt- 
edly a capital asset. 


Appeal dismissed 


B. v. Minister of National Revenue’ 


(Income Tax Appeal Board, Hon. R. T. Graham, Chairman, F. Monet Esq., K.C. 
and W. S. Fisher Esq., K.C., December 21, 1949) 


Income Tax — Annuities — “Income” element only deemed income — Exemp- 
tion — Extent of — IWTA (1946) ss. 3(1)(b), 5(1)(k) 


In 1933 Mrs. B., the appellant, pur- 
chased a Dominion Government annuity 
of $1200 and two like annuities from 
insurance companies, each in the amount 
of $600. The “interest’’ or “income” 
element of these annuities, computed in 
accordance with the language of IWTA 
s. 3(1)(b) as enacted by 1945, c. 23, 
Ss. 1(1), was, respectively, $559.87, 
$274.93, and $274.94, a total of $1,099.- 
74. In her tax return for 1946 Mrs. B. 
reported the $1,099.74 as income and 
daimed an exemption of the whole 
amount under IWTA s. 5(1) (k), which 
declares that the income arising from 
any annuity contract entered into prior 
to June 25, 1940 is exempt to the extent 
provided by s. 3 of 1930, c. 24 and s. 
6 of 1932, c. 43, subject to a proviso 


1 Reported in full [1949] T.A.B.C. 259 


not relevant here. Under the last-men- 
tioned enactment (1932, c. 43, s. 6), the 
income derived from annuity contracts 
was exempt to the amount of $1200. 
The Minister rejected appellant’s claim 
to exemption of the “‘interest’’ element 
of the two annuities from insurance com- 
panies. Mrs. B. appealed. 


Held, allowing her appeal, in virtue of 
s. 3(1)(b) as enacted in 1945, only the 
“income” element of an annuity is to be 
treated as income for the purposes of 
the Act and accordingly appellant was 
entitled to the full exemption claimed by 
her under the clear language of s. 5(1) 
(k). [Wilder v. MNR [1949] C.T.C. 
302; Shaw v. MNR [1939] S.C.R. 338, 
distinguished. ] 

Appeal allowed 
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MacDonald’s Executors vy. Minister of National Revenue’ 


(Income Tax Appeal Board, Hon. R. T. Graham, Chairman, F. Monet Esq., K.C. 
and W. S. Fisher Esq., K.C., December 21, 1949) 


Gift Tax — Transfer of shares for quid pro quo — Determination by Minister 

that transfer is gift — “Transfer” — “Property” — “Gift” — Meaning of — 

Minister’s power — Exercise of on sound legal principles — IWTA s. 88(1) 
and (7) 





By an agreement made in February, 
1946, N. K. MacDonald, who owned 
1144 cumulative redeemable preferred 
shares (upon which substantial dividends 
were in arrears) and 1144 common 
shares in a paper box company, joined 
with two other shareholders in an agree- 
ment whereby they transferred all their 
preferred shares to a trustee and all their 
common shares to A, B and C, who en- 
dorsed the certificates in blank and de- 
livered them to the trustee, who was 
charged with certain trusts in respect of 
the shares. By the agreement A, B, and 
C, who became the controlling share- 
holders of the company, were to act as 
directors of the company and undertook 
to vote their shares to carry out certain 
objects, to limit their salaries, directors’ 
fees and dividends during the life of the 
agreement, and it was also provided that 
the company was to redeem 700 pre- 
ferred shares by payments totalling $70,- 
000 over a period of years, which sum 
was to enure to MacDonald or his es- 
tate. Upon payment of the $70,000 A, 
B, and C would become fully entitled to 
the common shares and the unredeemed 
preferred shares. The Minister, pursu- 
ant to IWTA s. 88(7)?, computed the 
immediate value of the consideration 
received by MacDonald (viz., the $70,- 


000 to be paid over a period of 
years) at $44,800 and computed the 
value of the preferred shares transferred 
at $100 (subsequently reduced to $75) 
per share, and thereupon determined 
that the transaction was in part a gift and 
assessed MacDonald to gift tax on the 
amount by which the value of the shares 
exceeded the present value of the con- 
sideration received by MacDonald (less 
the gift tax exemption of $4,000). Mac- 
Donald having died, his executors ap- 
pealed, contending (1) that the shares 
were not “transferred by way of gift” 
within the meaning of s. 88(1); (2) that 
there had been no transfer of property 
within the meaning of ~. 88(7) (a); and 
(3) that the Minister had not exercised 
his power on proper legal principles in 
that he had fixed the value of the shares 
too high. 

Held, the assessment must be confirmed 
and the appeal dismissed. 

(1) There was a transfer of property 
within the meaning of s. 88(7). The 
word ‘“‘transfer” means the passing of 
ownership in property from one person 
to another by virtue of an act done by 
the transferor with the intention of so 
conveying ownership in the property, and 
the definition of “property” in s. 88(2) 


was wide enough to include therein the | 





1 Reported in full [1949] T.A.B.C. 250. 

2IWTA s. 88(7) provides as follows: 

(7) The Minister shall have the power 
to determine (a) that any transfer of prop- 
erty on the basis of a quid pro quo is never- 


theless a gift, in whole or in part, if in 
his opinion the values of the properties 
passing are disproportionate one to the 
other; (b) the value of any gift or donation 


of property. 
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‘ covenants and undertakings made by A, 


B, and C in the agreement, which con- 
stituted a surrender of rights and in ad- 
dition were enforceable obligations which 
the transferors considered valuable. 

(2) Inasmuch as the transaction thus 
came within s. 88(7) the Minister had 
power to determine (a) that such trans- 
fer was a gift, and (b) the value of 
such gift, and there was ample evidence 
in the terms of the agreement and the 
evidence submitted to justify the conclus- 
ion that the Minister acted on sound 
legal principles in determining that the 
transfer was in part a gift. 

_(3) The evidence of the careful and 
fair manner followed by the department- 
al officers (upon whose conclusion the 
Minister relied) in evaluating the shares, 
satisfied the Court that the Minister ex- 
ercised his power to determine value on 
sound legal principles. Unless it is found 
that the Minister has not followed sound 
legal principles in the exercise of his 
discretion the courts will not interfere. 
See Fraser v. MNR [1949] A.C. 24, 
cited in T. E. McCool Ltd. v. MNR, 
ante, p. 21. 
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(4) It was immaterial that the pre- 
ferred shares were not transferred to A, 
B, and C, since these were the ultimate 
beneficiaries. 

Appeal dismissed 


Editor’s Note: While there is no re-en- 
actment of IWTA s. 88(7) in the In- 
come Tax Act, 1948, c. 52, section 125 
(2) of the latter Act might possibly be 
invoked to produce a similar result. It 
provides: 


(2) Where the result of one or more 
sales, exchanges, declarations of trust, or 
other transactions of any kind whatsoever 
is that a person confers a benefit on a tax- 
payer, that person shall be deemed to have 
made a payment to the taxpayer equal to 
the amount,of the benefit conferred notwith- 
standing the form or legal effect of the 
transactions or that one or more other per- 
sons were also parties thereto; and, whether 
or not there was an intention to avoid or 
evade taxes under this Act, the payment 
shall, depending upon the circumstances, be 
(a) included in computing the taxpayer's 
income for the purpose of Part I, (b) deem- 
ed to be a payment to a non-resident person 
to which Part II applies, or (c) deemed to 
be a disposition by way of gift to which 
Part JII applies. 


TAX CASES AS LITERATURE 


Tax Cases embody some very satisfactory English prose. 


Many examples occur in 


the racy judgments of Lord Sands in Scotland and Mr. Justice Rowlatt in England. The 
following comes from Mr. Justice Rowlatt’s judgment in Yokohama Specie Bank v. 


Young (6 T.C. 634), at p. 639:— 


“I must say that I think this is an extremely clear case. 


I am aware of the 


insidious character of apparently clear cases, because I often think that cases that 
appear to be clear only appear to be clear because one may have overlooked some- 
thing. Therefore I give my judgment with the diffidence appropriate to clear cases. 


But my opinion certainly is clear.” 


That great judge’s modesty was justified: he was reversed on appeal. — John Senter, 
M.A., LL.B. (Edin.), “The Study of Income Tax Law”, The Accountants’ Magazine, 


August 1949 
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THE INCOME TAX REGULATIONS 
Amendments to Part II and Part IX 


By Order in Council P.C. 6471, dated December 22, 1949, the Income Tax 
Regulations theretofore published, Parts I to XIV, were revoked and new regulations 
substituted therefor. The new regulations are in the same terms as those revoked 
except as stated hereunder. 

The Order in Council is as follows: 


P.C. 6471, December 22, 1949 


HIS EXCELLENCY the Governor General in Council, on the recommendation of the 
Minister of National Revenue and by virtue of the powers conferred by s. 106 of The Income 
Tax Act, 1948, c. 52, is pleased to order as follows: 
1. The regulations made under The Income Tax Act and established by the following 
Orders in Council are hereby revoked: 
P.C. 150, January 18, 1949 [1949] Tax Rev. 37, 
P.C. 347, January 27, 1949 [1949] Tax Rev. 37, 
P.C. 1423, March 24, 1949 [1949] Tax Rev. 80, 
P.C. 1913, April 26, 1949 [1949] Tax Rev. 94, 
P.C. 3726, July 26, 1949 [1949] Tax Rev. 109, 
P.C. 6385, December 21, 1949 [1950] Tax Rev. 1. 
2. The regulations annexed hereto entitled “The Income Tax Regulations” are hereby 
made and established in substitution for the regulations hereby revoked. 


Canada Gazette, Dec. 28, 1949 


The amendments effected by the new regulations are as follows: 
PART II 
INFORMATION RETURNS 
(See [1949} Tax Rev. 40) 
Sec. 204(2) Sec. 205(2) 
(2) The return required under this sec- (2) Where a person who is required to 
tion shall be filed [within 90 days from file a return under this Part discontinues 
" the end of the taxation year]! and shall his business or activity, the return shall 
be in respect of the taxation year. be filed within [30 days]' of the day 
1The words in square brackets were Of the discontinuance of the business or 
substituted for the words “each year on activity and shall be in respect of any 
or before March 31” in the original calendar year or a portion thereof prior 
subsection. The amendment is conse- 1 the discontinuance of the business of 


quent upon the enactment of ITA s. o : 
40(1) (ba) by 1949 (II), c. 25, s. 20, activity for which a return has not prev- 


which provides that in the case of an iously been filed. 


i estate or trust the return must be filed 1The words in square brackets were 
within 90 days from the end of the substituted for the words “one week” 
year. in the original subsection. 

PART IX 


DELEGATION OF THE POWERS AND DUTIES OF THE MINISTER 
(See [1949] Tax Rev. 109) 
Sec. 900(2) “Director-Taxation” in a District Office 
(2) [An official holding a position of of the Taxation Division of the Depatt- 
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[1950] 


ment of National Revenue]? may exer- 
cise the powers and perform the duties 
of the Minister under the following 
provisions of the Act: 

(a) s. 40(2), 

(b) s. 49(2), 

(c) s. 106(1) (g), 

(d) s. 109, 

(e) s. 114 and 

(f) s. 115(2). 


1The words in square brackets were 
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substituted for the words “The District 
Directors” in the original subsection. 


Sec. 901 


9011. Revoked Dec. 28, 1949. 


1This section, which defined the ex- 
pression “District Directors” was re- 
voked by Order in Council P.C. 6471 
of December 22, 1949, (published 
Dec. 28, 1949), consequent upon the 
above amendment of s. 900(2) sub- 
stituting other language for the expres- 
sion “The District Directors”. 


ORDER IN COUNCIL 
EXCESS PROFITS TAX ACT 
RETENTION OF MONEYS DUE FROM REFUNDABLE PORTION 
P.C. 87, January 10, 1950 


His EXCELLENCY the Governor General 
in Council, on the recommendation of 
the Minister of National Revenue is 
pleased to authorize and doth hereby 
authorize the Minister of Finance to 
retain out of any sum or sums of money 
which may be due or payable as refund- 
able portion in respect of excess profits 
taxes for the 1944 taxation year or 1944 
fiscal period under s. 18 of The Excess 
Profits Tax Act, 1940, any amount in 
respect of which the taxpayer is indebted 
for tax, penalty or interest under The 
Excess Profits Tax Act, 1940, The In- 
come War Tax Act or The Income Tax 


Act for any taxation year or fiscal period 
(a) if the notice of assessment for 
such taxes has been mailed before 
the 1st day of March, 1950, and 
(4) if notice of retention is given to 
the taxpayer. 
Provided that such retention shall not 
affect any subsequent revision of the 
relevant assessment; and provided fur- 
ther that in the event of an appeal, 
which in the opinion of the Minister of 
National Revenue is entered in good 
faith, the full amount of the refundable 
portion may be paid to the taxpayer. 
—Canada Gazette, January 25, 1950 
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